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(IN CHAMBERS) Plaintiff’s Motion for Summary Adjudication of
Counts 1, 3, and 4 of the Complaint (DE 36) and Defendant’s Motion for

Partial Summary Judgment (DE 32)

Proceedings:

L. INTRODUCTION

MySpace, Inc. (“Plaintiff” or “MySpace”) filed the current action against The Globe.com, Inc.
(“Defendant” or “TheGlobe”). Plaintiff’s Complaint alleges: (1) Violations of the CAN-SPAM Act, 15
U.S.C. §§ 7701, et seq.; (2) Violations of the Lanham Act, 15 U.S.C. §§ 1051, et seq.; (3) Violations of
California Business and Professions Code Section 17529.5 (“Section 17529.5"); (4) Trademark
Infringement under California Business and Professions Code Section 14200, et seq.; (5) False
Advertising under California Business and Professions Code Section 17500, et seq.; (6) Breach of
Contract; (7) Breach of the Covenant of Good Faith and Fair Dealing; (8) Unfair Competition under
California Business and Professions Code Section 17200, et seq.; and (9) Common Law Unfair

Competition,

Presently before this Court are cross-motions for partial summary judgment. Both Plaintiff and
Defendant seek summary judgment as to Counts I (Violation of CAN-SPAM), III (Violation of Section

17529.5) and VI (Breach of Contract).
II. FACTUAL BACKGROUND

The following facts are alleged by the parties:

Plaintiff is an online social networking service that allows members to create personal profiles in
order to find and communicate with other people. Members of MySpace have access to the @

MySpace.com website, the MySpace.com Internet Messaging service, and the MySpace.com Mail
service, where users can send and receive electronic mail messages (“MySpace e-messages”).
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To become a MySpace member, a person must set up an account on MySpace.com by creating a
profile. The profile includes the user’s name, country, zip code, birth date, and gender. The user must
also create a password and provide an alternate email address to which confirmations and notifications
will be sent. To set up an account, the user must assent to the MySpace Terms of Service Contract
(“TOS Contract™) by checking a box agreeing to the terms of the TOS Contract, and inputting a £

i
b

verification code. The TOS Contract prohibits spamming, automated use of its system, use of MySpaci{;: S
service for commercial endeavors, and promotion of information known to be false or misleading. ™

)
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A MySpace member accesses his e-message account on the internet, at the MySpace.com
website. To send a MySpace e-message, the user may either click on a link for “Mail,” or go directly to
the recipient’s unique URL assigned to each individual account. T

Defendant is a public company that provides internet-based communications services (“TGLO
Products™). Defendant operates one or more websites under various domain names, including
glochat.com, tglophone.com, glotalk.com and digitalvoiceglo.com.

Beginning January 2006, Defendant set up at least 95 identical or virtually identical “dummy”
MySpace profiles, with corresponding e-message accounts. Defendant used these accounts to send
almost 400,000 unsolicited commercial e-messages marketing TGLO Products to MySpace users via
scripts.' On February 6, 2006, Plaintiff sent a cease and desist letter to Defendant, demanding that
Defendant stop sending its commercial e-messages to MySpace members. Thereafter, Defendant ceased
its transmission of e-messages. However, the transmissions later resumed and continved through May
2006.

On June 1, 2006, Plaintiff filed the current action against Defendant. In its Complaint, Plaintiff
alleges that Defendant’s activities violated both federal and state statutory laws, as well as state common
laws. By way of its action, Plaintiff seeks an order enjoining Defendants from the conduct giving rise to
Plaintiff’s claims. Plaintiff also seeks actual damages, liquidated damages, punitive damages, and
attorney’s fees and costs.

1. JUDICTAL STANDARD

Summary judgment is proper only where “the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a matter of law.” Fed. R. Civ. P.
56(c)). Upon such a showing, the Court may grant summary judgment as to “all or any part thereof.”
Fed. R. Civ. P. 56(a), (b).

To prevail on a summary judgment motion, the moving party must show there are no triable
issues of fact as to matters upon which it has the burden of proof at trial. See Celotex Corp. v. Catrett,
477 U.S. 317, 325 (1986). On issues where the moving party does not have the burden of proof at trial,
the moving party is required only to show that there is an absence of evidence to support the nonmoving
party’s case. Id. at 326.

' A script is a computer programming language used to automate simple, repeated actions.
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